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Idaho Ground Water Appropriators, Inc. (“I1GWA”), through its counsel Givens Pursley

LLP, and on behalf of its Ground Water District members, hereby files this memorandum in

response to the Surface Water Coalition’s (“SWC™) Petition for Reconsideration of Third

Supplemental Order Amending Replacement Water Requirements Final 2005 and Estimated

2006.
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IGWA opposes SWC’s efforts to vacate the hearing schedule in this matter and require
the Department to immediately administer water rights. IGWA’s grounds for opposition to any
vacations or further postponement of a hearing are: (1) the parties are nearly prepared for the
scheduled administrative hearing, and the hearing should not be further delayed because of a
pending appeal before the Idaho Supreme Court, which will have no effect upon the procedures
employed by the Department; (2) the Gooding County District Court has not ordered the
Department to administer water rights in the absence of conjunctive management rules and an
adequate hearing; (3) there are substantial questions whether there has been any injury to the
water rights of Twin Falls Canal Company (TFCC”); and (4) SWC and/or TFCC may present
objections to the Department’s June 29, 2006 Order at the scheduled administrative hearing.

Procedural Backeround

On January 14, 2005, the SWC filed its delivery call with the Idaho Department of Water
Resources (“IDWR” or “Department™). On May 2, 2005, the Department issued an order
concluding that the water rights held by some of the SWC districts or canal companies were
likely to suffer material injury in 2005 due to junior ground water diversions. The May 2 Order
required junior ground water users, including IGWA and its members, to submit a replacement
water plan if they wished to avoid curtailment by the Department. IGWA timely sought
reconsideration of the May 2 Order and requested a hearing. Its request for reconsideration and
hearing notwithstanding, IGWA timely submitted a replacement water plan on behalf of its
Ground Water District members, which the Department ultimately approved.

An unusual amount of precipitation fell in the early summer of 2005, requiring the
Department to revisit the replacement water requirements imposed upon junior ground water

users. On July 22, 2005, the Department issued a supplemental order amending IGWA’s
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replacement water requirements for 2005. On that same day, because the parties had requested a
hearing on the May 2 Order, the Department issued a scheduling order setting the hearing to
begin January 30, 2006.

On August 5, 2005, IGWA sought reconsideration of the Director’s July 22 Order
regarding its replacement water requirements and requested a hearing. IGWA has preserved the
issues raised in that petition for the forthcoming administrative hearing.

On August 15, 2005, the SWC filed a complaint in the Fifth Judicial District of the State
of Idaho, Gooding County, seeking a ruling that the Department’s conjunctive management rules
are unconstitutional, Case No. CV-2005-600 (the “Gooding County Case”). The parties since
have pursued both the administrative proceedings before the Director and the judicial
proceedings before the district court.

On October 7, 2005, SWC filed a motion with the Department asking that the date of the
administrative hearing be extended six months. IGWA’s October 13, 2005 response opposed
any further delay of the hearing.

On October 14, 2005, the SWC filed a Motion for Summary Judgment in the Gooding
County Case, giving rise to extensive briefing and motion practice into early 2006.

On October 17, 2005, the Director issued an Order Extending Time for Filing Expert
Reports and for Hearing, extending the administrative hearing date to March 6, 2006.

On December 27, 2005, after reviewing preliminary diversion data for the 2005 irrigation
season, the Director issued a second supplemental order amending IGWA’s replacement water
requirements for 2005. On January 11, 2006, IGWA filed a Petition for Reconsideration of the
December 27 Order and again requested a hearing. IGWA’s opportunity to address the issues

raised in that petition are to be taken up in the forthcoming administrative hearing.
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The contested case proceedings thereafter were stayed for a time by stipuiation of the
parties while they attempted to settle without the need for a hearing. On May 19, 2006, however,
after the parties’ settlement efforts failed, the Department rescheduled the administrative hearing
to commence September 26, 2006.

On June 2, 2006, District Judge Barry Wood issued his Order on Plaintiffs” Motion for
Summary Judgment, concluding that certain portions of the Department’s conjunctive
management rules are unconstitutional.

On June 14, 20006, in response to a Motion for Stay filed by Pocatello, the Department
issued a Fourth Amended Scheduling Order and again rescheduled the administrative hearing—
this time for October 30, 2006. IGW A supported a temporary stay of proceedings, including
discovery pending the Department’s resolution of the effect of the court’s order in the Gooding
County Case on the SWC delivery call.' While IGWA’s Response to Pocatello’s motion
contemplated that even a temporary stay might affect the scheduled hearing date, IGWA did not
propose or support any extended stay or the concept of vacating the scheduled hearing.

On June 29, 2006, the Director issued his Third Supplemental Order Amending
Replacement Water Requirements Final 2005 & Estimated 2006 (*“Third Supplemental Order™).
IGWA timely requested reconsideration of the Third Supplemental Order and renewed its
request for a hearing.

On June 30, 2006, the District Court entered its Judgment Granting Partial Summary
Judgment in the Gooding County Case. The District Court certified the Judgment as final on

July 11, 2006. The State of Idaho filed its notice of appeal of the judgment that same day.

' As stated in its Response to Pocatello’s Motion for Stay, given the certainty that some form a stay of proceedings
was imminent as a result of the court’s order in the Gooding County Case, IGWA wanted a temporary stay of all
proceedings, including expert depositions, to avoid having to make its experts available to be deposed, only to then
be prejudiced by being prevented from deposing other parties’ experts.
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On July 12, 2006, the SWC filed 1ts Petition for Reconsideration of the Third
Supplemental Order, asking that the Director stay or vacate the administrative hearing and
immediately administer water rights consistent with [daho’s Constitution and statutes.

Argument

A. An administrative hearing is both required and inevitable. It should proceed as
scheduled, regardless of the outcome of the appeal to the Idaho Supreme Court.

Under Idaho’s Administrative Procedure Act (Idaho Code § 67-5242) or the court’s order
in the Gooding County Case, IGWA and other junior water right holders are entitled to a hearing
to determine their rights under the SWC delivery call and prior to any curtailment. A hearing is
required and inevitable, no matter the outcome of the appeal of the District Court’s Judgment
currently before the Idaho Supreme Court. The only effect of the Idaho Supreme Court’s
forthcoming opinion would be to clarify what facts the Director may consider in answering the
SWC’s delivery call and/or the weight to be given the facts. The Director, therefore, can and
should proceed to hearing on the broadest grounds possible (1.e., those contemplated by the
Conjunctive Management Rules) while the facts concerning the 2005 water supply remain
relatively fresh and key witnesses still are available and prepared to testify. As necessary,” all
relevant portions of this comprehensive record then can be considered and addressed by the
Director after giving appropriate weight to the permissible and relevant evidence.

A hearing is inevitable because even if the Idaho Supreme Court completely affirms the

District Court’s Judgment, that Judgment provides: “The parties who may be curtailed are

%1t is entirely conceivable that the Judgment in the Gooding County Case will be reversed and remanded by the
Supreme Court on purely procedural grounds. In that case, the judgment voiding the rules itself would be vacated,
the Conjunctive Management Rules would remain valid, no substantive clarification concerning the prior
appropriation doctrine would be forthcoming, and IGWA’s ground water user members would still be under the
weight of emergency curtailment orders without the prospect of being able to present their defenses.
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entitled to at least minimal due process of law, notice of the proposed action, and the opportunity
to be heard.” June 2 Order, p. 101. The District Court also advised that the Director:

conduct a hearing whereby juniors and seniors would have the

opportunity to put on evidence and try to rebut the preliminary

findings of the Director based on the results of either the ground

water model or other suitable methods. Juniors would also have

the opportunity to put on evidence to try and establish that the

senior is wasting water contrary to the partial decree as well [sic]

provide a mitigation plan for replacement water; or try to establish
a futile call.

June 2 Order, p. 101. This is the type of hearing that IGWA has been preparing for during the
last year. And the hearing procedures envisioned by the District Court in any event are quite
similar to those provided for in the Department’s own procedural rules. IDAPA 37.01.01.
IGWA has, at considerable expense, been building its case to address just such 1ssues in a
hearing. These issues, along with all other issues concerning SWC’s delivery call, are ripe for a
hearing in the near future regardless of the Idaho Supreme Court’s decision on appeal.

With the exception of about nine expert depositions (most of which are currently
scheduled for August), and the preparation of expert rebuttal reports after the depositions, the
parties are prepared to begin the administrative hearing on October 30, 2006. Given the
considerable delay that already has occurred in this matter, the fact that the parties essentially are
ready for the hearing, and that IGWA’s members remain under significant mitigation obligations
imposed by the Director, the current hearing schedule should be mamtained.

Following the hearing, the Director can issue an order based on a complete factual record
and impose by order (subject to judicial review) whatever requirements he finds appropriate. If
the Idaho Supreme Court subsequently rules on the substantive prior appropriation doctrine
issues in a way that requires modification of the Director’s order, such modifications can be

made then. This would not substantially different from what has occurred to date—subsequent
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modifications of existing orders as the Director, applying his emergency powers, preliminarily
determines and applies additional (albeit limited) facts during the course of the 2005 and 2006
irrigation seasons.

On the other hand, if the Director grants SWC’s Petition for Reconsideration and vacates
the current hearing schedule, it likely will be many months before the Idaho Supreme Court rules
on the State of Idaho’s appeal and before for the Director can reschedule the administrative
hearing. This will require the parties to start this entire process over, and begin preparing anew
for the hearing. This would be a waste of the resources of the State, the judiciary, and the
parties.

SWC quotes IGWA as previously arguing that the “Department’s approach to these
matters is called into question by Judge Wood’s recent order” (SWC Petition, p. 2) as if IGWA
recognizes SWC’s arguments for vacating the hearing. SWC ignores the next sentence of
IGWA’s brief stating that “[i |t would be prejudicial for IGWA and its members to have remedies
imposed against them without the opportunity for hearing.” IGWA’s Reply to the Surface Water
Coalition’s Response to Pocatello’s Motion for Stay, p. 2. SWC should not be permitted to have
it both ways, i.e., administration of junior water rights without a hearing. Either all of the
contested case proceedings based on the Conjunctive Management Rules must be stayed
(including orders based on those rules requiring curtailment or replacement water) or none of the
proceedings can be stayed (proceed to hearing as scheduled).

The administrative hearing can and should go forward, with the express understanding
that the Director will make findings and conclusions following the hearing, subject to
amendment or supplementation as may be appropriate if Idaho Supreme Court decides the

pending appeal on the merits.
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B. Immediate administration of water rights is not warranted or envisioned by the
District Court’s June 2 Order or June 30 Judgment.

SWC argues that: “the Director s in possession of the necessary information from prior
submittals in the May 2, 2005 Amended Order administrative case, prior decrees and licenses,
and from the Director’s Reports for the Coalition members’ water rights to begin lawful water
right administration in 2006.” SWC Petition, p. 6. This argument completely ignores those
portions of the District Court’s June 2 Order cautioning that junior water right holders are
entitled to due process and that conjunctive management is complex. As discussed above, the
District Court’s June 2 Order specifically provides that junior right holders are entitled to a
hearing before their rights are administered. The June 2 Order also states: “[t]he determination
of which specific juniors are causing injury with respect to ground water is infinitely more
complex than making the same determination as between surface users, and the methodology and
science is not exact.” June 2 Order, p. 99. The District Court recognized that “[r]ules for the
administration of hydraulically connected ground and surface water sources are not only
specifically authorized by the Legislature, they are essential to proper administration and to
protect vested property rights.” June 2 Order, p. 124 (emphasis added). The Court also observed
that, as a constitutional matter, the Director has the authority to require the SWC members to
provide by affidavit facts concemning their actual beneficial use and need (i.e., something the
SWC has yet to provide, and something the Director has the authority to consider at hearing).

In other words, not all of the relevant facts are before the Director to properly respond to
the SWC delivery call. But more to the point, neither the June 2 Order nor the Judgment entered

th

on June 30" requires the Director to do anything. The District Court only has ruled on SWC’s

motion to find the Conjunctive Management Rules facially invalid. If one could construe the
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District Court as mandating anything, it would be to conduct a hearing before juniors are subject
to curtailment.

C. SWC’s objections to the Third Supplemental Order should be heard at the
scheduled administrative hearing.

As Pocatello correctly argues in its response to the SWC’s Petition for Reconsideration,
the issue of whether the Director’s Third Supplemental Order is consistent with Idaho law 1s an
issue for the administrative hearing set to begin on October 30, 2006. Much like the SWC,
IGWA too is not satisfied with the Director’s prior orders in this contested case, including the
Third Supplemental Order.” IGWA has filed petitions for reconsideration concerning those
several orders on the basis that certain findings or conclusions were not consistent with Idaho

law-—the same basis now asserted by SWC. IGWA has preserved these arguments for the

3 As asserted in its own petition for reconsideration fifed on July 13, 2006, IGWA previously has filed the following
petitions, briefs and/or affidavits with the Department in connection with previous orders issued in this proceeding:

L. Petition for Reconsideration and/or Clarification of Director’s May 2, 2005 Amended Order;
Request for Hearing; Motion for Stay of Amended Order, dated May 16, 2005;

2. Petition for Reconsideration of Order Approving of Order Approving IGWA’s Replacement
‘Water Plan for 2005 dated July 8, 2005;

3. Petition for Reconsideration of the July 22, 2005 Supplemental Order Amending Replacement
Water Requirements dated August 5, 2003;

4. Petition for Reconsideration of the December 27, 2005 Second Supplemental Order Amending
Replacement Water Requirements dated January 10, 2000;

5. Affidavit of Charles M. Brendecke in Support of IGWA’s Petition for Reconsideration of Second
Supplemental Order dated January 10, 2006;

6. IGWA and Pocatello’s Joint Response to the Surface Water Coalition’s Motion for Partial
Summary Judgment dated April 28, 2006; and

7. Affidavit of Charles M. Brendecke in Support of IGWA’s and Pocatello’s Response to Motion for
Partial Summary Judgment dated April 28, 2006.

Because the June 29, 2006 Order replicates the errors identified in the above-referenced IGWA filings, and
fails to give due consideration to, or otherwise take into account, the issues, arguments and facts presented therein,
IGW A has respectfully requested in its own petition for reconsideration that it be permitted to fully present such
issues, arguments and facts begimning October 30, 2006, at the scheduled administrative hearing before the Director.
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October 30, 2006 hearing. SWC likewise should be required to reserve its arguments concerning

reconsideration until the hearing before the Director.

Conclusion

Because of the substantial delay that has already occurred in this contested case, the fact
that the Idaho Supreme Court’s decision will not affect the procedure employed by the Director
at the administrative hearing, the parties are nearly prepared for the hearing, and IGWA’s
members are being prejudiced by existing administrative orders on which they have yet to be
heard, the hearing should proceed as scheduled. Contrary to SWC’s requested relief, the
administration of ground water rights for the benefit of SWC cannot continue without an
adequate opportunity for junior water right holders to be heard. Like all parties, SWC will have
sufficient opportunity at the hearing to present evidence contesting the Director’s orders entered
thus far in the case as well as evidence they deem relevant under their theory of the law of prior
appropriation, and to object to evidence offered by IGWA and its ground water district members.

For all of the foregoing reasons, IGWA requests that the Director deny SWC’s Petition
for Reconsideration and proceed to hearing on October 30, 2006.

Respectfully submitted this 25" day of July, 2006.

GIVENS PURSLEY LLP

Attorneys for Idaho Ground Water
Appropriators, Inc.
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CERTIFICATE OF SERVICE

T hereby certify that on this 25" day of July 2006, I served a true and correct copy of the
foregoing by delivering it to the following individuals by the method indicated below, addressed
as stated.

Mr. Karl J. Dreher, Director U.S. Mail

Idaho Department of Water Resources Facsimile

322 East Front Street Ovemight Mail

P.O. Box 83720 X Hand Delivery

Boise, ID 83720-0098 E-mail

C. Tom Arkoosh, Esq. X U.S. Mail

Arkoosh Law Offices, Chtd. Facsimile

301 Main Street Overmnight Mail

P.OBox 32 Hand Delivery

Gooding, ID 83330 X E-mail

W. Kent Fletcher, Esq. X U.S. Mail

Fletcher Law Office Facsimile

P.O. Box 248 Overnight Mail

Burley, 1D 83318-0248 Hand Delivery
X E-mail

Roger D. Ling, Esq. X US. Mail

Ling, Robinson & Walker Facsimile

615 H St. Overnight Mail

P.O. Box 396 Hand Delivery

Rupert, ID 83350-0396 X E-mail

John A. Rosholt, Esq. X U.S. Mail

John K. Simpson, Esq. Facsimile

Travis L. Thompson, Esq. Ovemnight Mail

Barker, Rosholt & Simpson Hand Delivery

113 Main Avenue West, Ste. 303 X E-mail
Twin Falls, ID 83301-6167

Kathleen Marion Carr, Esq. X U.S. Mail
Office of the Field Solicitor Facsimile

U.S. Department of the Interior Overnight Mail
960 Broadway Avenue, Suite 400 Hand Delivery
Boise, ID 83706 X  E-mail
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Matt J. Howard, Esq. X U.S. Mail

U.S. Bureau of Reclamation Facsimile
Pacific Northwest Region Overnight Mail
1150 N. Curtis Road Hand Delivery
Boise, 1D 83706-1234 X E-mail

Scott L., Campbell, Esq. X U.S. Mail
Moffatt Thomas Barrett Rock & Fields, Chtd. Facsimile

101 S. Capitol Blvd., 10th Floor Overnight Mail
P.O. Box 829 Hand Delivery
Boise, ID 83701-0829 X E-mail
Michael S. Gilmore, Esq. X U.S. Mail
Deputy Attorney General Facsimile

Civil Litigation Division Overmnight Mail
Office of the Attorney General Hand Delivery

P.O. Box 83720 X E-mail
Boise, ID 83720-0010

Josephine P. Beeman, Esq. X U.S. Mail
Beeman & Associates PC Facsimile

409 West Jefferson Hand Delivery
Boise, ID 83702-6049 X E-mail

Sarah A. Klahn, Esq. X U.S. Mail
William A. Hillhouse, Esq. Facsimile
Amy W. Beatie, Esq. Overnight Mail
White & Jankowski, LLP X E-mail

511 16th Street, Suite 500

Denver, CO 80202

Terry T. Uhling, Esq. X US Mal

JI.R. Simplot Company Facsimile

999 Main Street Overnight Mail
P.O. Box 27 Hand Delivery
Boise, 1D 83707 X E-mail

Mr. Ryan Madsen X U.S. Mail
Idaho Department of Water Resources Facsimile
Eastern Regional Office Overnight Mail
900 North Skyline Dr. Hand Delivery
Idaho Falls, ID 83402-6105 E-mail
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Mr. Allen Merritt X USs. Mad

Ms. Cindy Yenter Facsimile
Idaho Department of Water Resources Overnight Mail
Southern Regional Office Hand Delivery
1341 Fillmore St., Ste. 200 E-mail

Twin Falls, 1D 83301-3033

Bradley V. Sneed
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